TRy LATE F e

N A R u C

Natronai Associarion ol Regularory Urility Commissioners

vy o '
W M Nasen T Contandce B e, dreasei s
Mo st Ulibioes €t Loy Pablic Service Commmisson

v v soamdan 2o V5 Dedean Charles 120Gy, Evecntive ecror
B T TR N R A [ Washimeron, D10 Ohtice

SEN MW e et Vi P ea

[T N R ET PG SERTA N M

A R Y P
Ryl

%

oA

%
%

October 3, 2002 OCT - 3 2007 ‘4

CLOEARL COmMUNILATI NS COMMIBSRIC:
NFFICE 8F THE SECRETARW

Seorelany

Federal Communications Commussion
445 020 sireel SUW,

Wasiinutor D.C. 20554

RE: Notice of Written Ex Parte Comments — Two Originals filed in the proceeding
captioned: In the Matter of Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, CC Docket Nos. 01-92, 96-98 and 98-147,
Notice of Proposed Rulemaking, FCC 01-361 (rel. Dec. 20, 2001).

Madam Secretary:

e National Association of Regulatory Utility Commissioners sent the attached letter by
recubir mail to the office of each FCC Commussioner. In addition, 1 e-mailed copies to
Christanher Liberielli. Matthew Brill, Sam Feder, Jordan Goldstein, and Wilham Maher.

H you have questions aboul this filing, please do not hesitate to contact me at
2002898 2207 or Jramsavie’naruc.ory.
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We are wniting 1o respond 1o the latest Regional Bell Operating Company (RBOC) campaign on
Capitol Hili ureing the FCC to restrict the tools used by State Commissions to promote local telephone
competitior. 2specialty the use of the Unbundled Network Element Platform (UNE-P). UNE-Pisa
competitive entrv model flowing from the 1996 Telecommunications Act, which allows competitors L0
lease part of the incumbent carrier’s network.  Thesce lobbying efforts resulted in a letter sent by a group
of House members to FCC Chairman Powell on September 16" . The letter contains lactual inaccuracies
that regure a response

N1 commissions remain focused on the difficult tasks of promoting facilities-based competition
as envisioned by the 1996 Telecommunications Act and assuring customers receive better services and
more cheices al Jower prices. We cannot accomplish that important economic policy goal without the
avarlabiiiy of cffective competitive entry strategies such as UNE-P. Currently, NARUC is coliecting data
from its members on the significant beneficial impact of UNE-P in fostering local competition,

Fhe 19496 Act directs State commissions Lo determine the terms for access to the network,
(ncluding: the wholesale price that compelitive carriers pay the incumbents for access to various network
clements. ¢ ¢ UNE-P. All State commission decisions conceming wholesale network pricing are based
on an evidentiary record that is developed through public hearings. These pricing decisions are also

appcalalble

fhe RBOC concern over lost revenues as a result of UNE-P and other entry strategies has also
been theroughly examined in State commission proceedings including those concerning Section 271 entry
ito lony distance. Based on the record of evidence presented in those proceedings, States have
concluded 1hat the price points set for wholesale access to unbundled network elements must be based on
ceonentie cests based on the imcumbent carriers” own cost studies.

We believe that the loss of market share among monopoly providers is an expected outcome when
suceessiut competitive public policies are being implemented in the marketplace. It does not mean that
e current UNE-P pricing methodology 1s necessartly flawed. nor does it mean that the methodology is
“imiproperiy apphed” at the Stale level as some critics claim. )
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it ~hould be noted here that several RBOCs voluntarily reduced their UNE-P prices in many
States during the course of the 271 review process

Indeed. 1t there 1s any truth 1o the claims of inappropriate State pricing, there is an easy remedy for
their claims  the Courts. The United States Constitution prohibits any regulator from setting prices for
use of the RBOCS” physical plant without providing a fair opportunity for an adequate return on
meestments. Recently, the ULS. Supreme Court in Ferizon Communications Inc. vs. FCC addressed the
RBOC’s compluints about UNE prices n relation to their infrastructure investment and concluded that the
current pricing methodology, which reflects forward looking economic costs and allows the opportunity
for a reascnable return on their investment, 1s sound.

Duesprie the Supreme Court’s finding that the current pricing rules provide the RBOCs with an
opportumty 1o eam a reasonable profit on their investments, they continue to argue on the Hill and at the
FCC that wholesale prices for UNEs are confiscatory, below cost, and illegal. Given the trends in RBOC
retumns since the 1996 Act and the onset of UNE-P, this argument is hard to comprehend. According to
data filed at the FCC, since 1996. RBOC nterstate rates of return have risen roughly from 14% to 20% as
of year-end 2001 ' Total company returns seem to have followed the interstate trend.” To the extent
returns are down lor 2002, it may be attributablc to the collapse of the capital markets. poor investment
strategics, and perhaps some small and expected competitive inroads by competitors into the RBOC
markets. The facts are clear: the assertion that Stale UNE prices are forcing RBOCs into bankruptey is
nothing more than unsubstantiated speculation.

i addition, the reduction in RBOC capital spending has no relationship to UNE pricing. As
stated carlier. the pricing methodology 1s based on economic costs and thus does not require the RBOC to
cut back on :ts capital expenditures. The decision to reduce capital spending may have more to do with
cholce and the company's own business strategy.

Of course, the emerging presence of competition forces monopolies to cut costs and offer better
service - . reality that competitive industries face every day. [nstead of simply complying with the
Court's mandate and current law, the RBOCs continue to lobby Congress and the FCC for special
protection from the rules. We do not believe such efforts will, in the end, benefit cusiomers or stimulate
economic zrowth in the telecommunications sector.

For our revicw, we have attached several resolutions on these issues that were discussed at length
before the entire NARUC membership. Thank you for your attention to our concerns. Please do not
hesitate to contact any one of us for additional information on this or any other telecommunications issue.

Secthe FOCTs website at http: _vulifoss? fec.pov cpi-bins websql/prodiccb/armis L/ forms, where the FCC finds RBOC
Heldmg Company Interstate Rates of Return (in current corporate siructures) rising from 14.43% (BellSouth), 13.96%
(Quwesth 710 (5B and 14,500 (Verizon) in 1996 10 19.41% (BellSouth), 22.13% (Qwest), 22.36% (SB(C), and

175 18 sV orizon) at year end 2000,

~

. Sves septenber 100 2002 Testimony of Dr. Lee Selwyn, filed betore the Pennsylvania Legislature indicating that
Verizon Pennsylvaria s total company return between 1996 and 2001 has been berween 31.03% and 22.01%



Sincerely,
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- Commissioner Robert Nelson

Commissioner Joan Smith

Chair, NARI ¢ Co-Vice Chair, NARUC

Telecommunicauions Committee Telecommunications
Committee

Enclosures: NARUC Resolutions supporting UUNE-P.

Ce FCC Chairman Powell
Commussioner Martin
Commissioner Abemathy
Comnussioner Copps



